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Objectives 

•  The Written Materials 
•  The Big Picture 
•  Investigation & Collecting Discovery 
•  The Other Team’s Playbook 
•  Anticipating Issues at Trial 



Before We Start 
Important Juvenile Issue 

“Although the issue is not before the Court, we note the 
inconsistent positions of the General Assembly to limit the 
negative civil parameters of adjudication proceedings but permit 
the consequences of an adjudication to continue for the lifetime 
of one who is adjudicated delinquent for sex offenses. If this state 
retains the doctrine of parens patriae in juvenile proceedings, 
then the consequences of these proceedings should expire when 
the individual reaches the age of twenty-one years old. See 
S.C.Code Ann. § 63–19–1410(A)(5) (2010) (providing that 
commitment “must be for an indeterminate period but in no event 
beyond the child's twenty-first birthday”).” 
 

In re Kevin R., 2012-212655, 2014 WL 3844076 (S.C. Aug. 6, 2014) 
(Footnote 10) 





The Big Picture - Standards 
“In any case presenting an ineffectiveness claim, the performance 
inquiry must be whether counsel's assistance was reasonable 
considering all the circumstances. Prevailing norms of practice as 
reflected in American Bar Association standards and the like, e.g., 
ABA Standards for Criminal Justice 4–1.1 to 4–8.6 (2d ed. 1980) 
(“The Defense Function”), are guides to determining what is 
reasonable, but they are only guides. No particular set of detailed 
rules for counsel's conduct can satisfactorily take account of the 
variety of circumstances faced by defense counsel or the range of 
legitimate decisions regarding how best to represent a criminal 
defendant.” 

Strickland v. Washington, 466 U.S. 668, 688-89 (1984). 

 



Padilla v. Kentucky, 559 U.S. 356, 367-68 (2010). 

•  National Legal Aid and Defender Assn., Performance 
Guidelines for Criminal Defense Representation  

•  ABA Standards for Criminal Justice 
•  Dept. of Justice, Office of Justice Programs, Compendium of 

Standards for Indigent Defense Systems, Standards for 
Attorney Performance 

•  The Champion  
•  Authoritative Treatises 
•  State Bar Publications  



SC Commission on Indigent Defense 

•  Pre-trial Release 
•  Investigation 
•  Discovery 
•  Theory of the Case 
•  Motions 
•  Guilty Pleas 
•  Trial 
•  Sentencing 



Sources of Information 

•  Client 
•  Discovery 
•  Witnesses  
•  Other Court Proceedings 
•  Records 



Other Court Proceedings 

•  Prior Cases 
•  DSS 
•  Divorce Proceedings 
•  Order of Protection 
•  Adoption Records 



Records 

•  Medical  
•  School  
•  Counseling 
•  Employment 
•  Cell Phone 
•  Electronic  



Prosecution Playbook 



Children’s Advocacy Centers 
S.C. Code Ann. § 63-11-310  

 
(A) “Children's Advocacy Centers” mean centers which must 
coordinate a multi-agency response to child maltreatment and assist in 
the investigation and assessment of child abuse. These centers must 
provide: 

(1) a neutral, child-friendly facility for forensic interviews; 
(2) the coordination of services for children reported to have been abused; 
(3) services including, but not limited to, forensic interviews, forensic 
medical examinations, and case reviews by multidisciplinary teams to best 
determine whether maltreatment has occurred; and 
(4) therapeutic counseling services, support services for the child and 
nonoffending family members, court advocacy, consultation, and training 
for professionals who work in the area of child abuse and neglect, to 
reduce negative impact to the child and break the cycle of abuse. 



Children’s Advocacy Centers 
S.C. Code Ann. § 63-11-310  

 
(B)(1) Children's Advocacy Centers must establish 
memoranda of agreement with governmental entities 
charged with the investigation and prosecution of 
child abuse. Fully operational centers must function 
in a manner consistent with standards of the 
National Children's Alliance, and all centers must 
strive to achieve full membership in the National 
Children's Alliance. 



Prosecution of Child Abuse 



Manual for Solicitors 

















Anticipating Issues at Trial 

•  Hearsay 
•  Lyle/Rule 404(b) 
•  Expert Witnesses 

– Delayed Reporting 



Hearsay 
Rule 801(d)(1)(B), SCRE:  A statement is not hearsay if 
consistent with the declarant's testimony and is offered to 
rebut an express or implied charge against the declarant of 
recent fabrication or improper influence or motive; 
provided, however, the statement must have been made 
before the alleged fabrication, or before the alleged 
improper influence or motive arose.” 
  

In State v. Jeffcoat, 350 S.C. 392, 565 S.E.2d 321 (Ct. App. 
2002), trial counsel alleged improper influence or coaching of 
the victim after contact with the judicial system.  The Court 
held prior consistent statements made prior to victim’s 
exposure to the justice system were admissible.   



Hearsay 

Rule 801(d)(1)(D), SCRE:  “A statement is not 
hearsay if consistent with the declarant's 
testimony in a criminal sexual conduct case or 
attempted criminal sexual conduct case where 
the declarant is the alleged victim and the 
statement is limited to the time and place of the 
incident.”   
 



Hearsay 
Rule 803(4).  Statement for purposes of medical diagnosis.    
 

State v. Brown, 286 S.C. 445, 334 S.E.2d 816 (1985) (“The perpetrator's 
identity would rarely, if ever, be a factor upon which the doctor relied in 
diagnosing or treating the victim. A doctor's testimony as to history should 
include only those facts related to him by the victim upon which he relied 
in reaching his medical conclusions. The doctor's testimony should never 
be used as a tool to prove facts properly proved by other witnesses”).   
 
State v. Burroughs, 328 S.C. 489, 492 S.E.2d 408 (Ct. App. 1997) (a 
statement that the victim had been raped or that the assailant had hurt the 
victim in a particular area would be pertinent to the diagnosis and 
treatment of the victim. In this case, however, the fact that Burroughs 
asked if he could have a hug before he assaulted the victim in no way can 
be viewed as “reasonably pertinent” to the victim's diagnosis or treatment). 



Hearsay 
(A) In a general sessions court proceeding or a delinquency proceeding 
in family court, an out-of-court statement of a child is admissible if: 

(1) the statement was given in response to questioning conducted during 
an investigative interview of the child; 
(2) an audio and visual recording of the statement is preserved on film, 
videotape, or other electronic means, except as provided in subsection (F); 
(3) the child testifies at the proceeding and is subject to cross- examination 
on the elements of the offense and the making of the out-of-court 
statement; and 
(4) the court finds, in a hearing conducted outside the presence of the jury, 
that the totality of the circumstances surrounding the making of the 
statement provides particularized guarantees of trustworthiness. 

  
S.C. Code Ann. § 17-23-175 



S.C. Code Ann. § 17-23-175 

•  No Opportunity for Contemporary Cross-
examination 



S.C. Code Ann. § 17-23-175 

•  No Opportunity for Contemporary Cross-
examination 

•  Statute Never Says Actual Videotape is 
Admissible 



S.C. Code Ann. § 17-23-175 

•  No Opportunity for Contemporary Cross-
examination 

•  Statute Never Says Actual Videotape is 
Admissible 

•  Not Everything in the Videotape is Admissible 
– Relevance 
– Other Bad Acts 
– Rule 403 



Hearsay – Prejudice 

“Improper corroboration testimony that is merely 
cumulative to the victim's testimony, however, 
cannot be harmless, because it is precisely this 
cumulative effect which enhances the 
devastating impact of improper corroboration.” 

 
Jolly v. State, 314 S.C. 17, 21, 443 S.E.2d 566, 569 (1994). 

 



Hearsay – Prejudice 

“Because the children's credibility was the 
ultimate determination for the jury to make in 
deciding appellant's guilt, the trial court's error in 
admitting the reports could not have been 
harmless.” 
 

State v. Jennings, 394 S.C. 473, 479, 716 S.E.2d 91, 94 (2011). 

 



Lyle/Rule 404(b) 

“A close degree of similarity establishes the 
required connection between the two acts and no 
further ‘connection’ must be shown for 
admissibility.” 
 

State v. Wallace, 384 S.C. 428, 683 S.E.2d 275 (2009).  



State v. Wallace 
•  Justice Pleicones dissented in Wallace. 
•  Justice Hearn wrote the Court of Appeals 

opinion in Wallace, ruling in the other 
direction 

•  Justice Kittridge wrote the opinion in State 
v. Tuffour, 364 S.C. 497, 613 S.E.2d 814 
(Ct. App. 2005) vacated and superseded 
371 S.C. 511, 641 S.E.2d 24 (2007) (“The 
appellate courts of this state have 
unwaveringly adhered to the rule of 
exclusion of prior bad act evidence to 
show criminal propensity or that the 
defendant is a bad person unworthy of the 
presumption of innocence. It bears 
reminder that Lyle Rule 404(b) set forth a 
r u l e  o f  e x c l u s i o n ,  n o t 
inclusion.” (emphasis original).  



Lyle/Rule 404(b) – New Play? 
In State v. McCombs, 2012-209947, 2014 WL 4087913 
(S.C. Ct. App. Aug. 20, 2014), the trial court judge denied 
the State’s motion to admit prior bad acts under Rule 
404(b).  The State appealed, and the Court of Appeals 
reversed under Wallace, supra.   
 

Practice Tip – It is questionable whether the State had the 
right to appeal in this case.  See State v. Pichardo, 367 S.C. 
84, 96, 623 S.E.2d 840, 847 (Ct. App. 2005) for a discussion 
of the “limited situations where the State may appeal.”  Unlike 
the suppression of evidence in a drug case, the denial of the 
state’s motion to admit 404(b) evidence does not prevent the 
State from prosecuting the case.   

 



Expert Witnesses 

•  Medical Doctors 
•  “Forensic Interviewers” 

– Child Abuse Assessment 
•  Counselors 



Watson v. Ford Motor Company, 389 S.C. 434, 699 S.E.2d 169 (2010)  

“First, the trial court must find that the subject 
matter is beyond the ordinary knowledge of the 
jury, thus requiring an expert to explain the 
matter to the jury.  See State v. Douglas, 380 S.C. 
499, 671 S.E.2d 606 (2009) (holding that the 
witness was improperly qualified as a forensic 
interviewing expert where the nature of her 
testimony was based on personal observations 
and discussions with the child victim).” 



Watson v. Ford Motor Company, 389 S.C. 434, 699 S.E.2d 169 (2010)  

“Next, while the expert need not be a specialist 
in the particular branch of the field, the trial 
court must find that the proffered expert has 
indeed acquired the requisite knowledge and 
skill to qualify as an expert in the particular 
subject matter.”   



Watson v. Ford Motor Company, 389 S.C. 434, 699 S.E.2d 169 (2010)  

“Finally, the trial court must evaluate the 
substance of the testimony and determine 
whether it is reliable.  See State v. Council, 335 
S.C. 1, 20, 515 S.E.2d 515, 518 (evaluating 
whether expert testimony on DNA analysis met 
the reliability requirements).” 



State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013).  

Testimony by forensic interviewer of victim that 
victim had given a “compelling finding” of child 
abuse was inadmissible. 



State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013).  
Footnote 4. 

“The title of ‘forensic interviewer’ is a misnomer. The use 
of the word forensic indicates that the interviewer deduces 
evidence suitable for use in court. It also implies that the 
evidence is deduced as the result of the application of 
some scientific methodology. The exact scientific 
methodology applied apparently defies identification. The 
RATAC style of interviewing is not scientific. It merely 
represents the objectives and topics of discussion between 
the interviewer and the child. Somehow RATAC is 
supposed to convert the interviewer into a human truth-
detector whose opinions of the truth are valuable and 
suitable for the jury's consumption.” 
 



State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013).  
Footnote 5. 

“In considering the ongoing issues developing from their use at trial, we state today that 
we can envision no circumstance where their qualification as an expert at trial would be 
appropriate. Forensic interviewers might be useful as a tool to aid law enforcement 
officers in their initial investigative process, but this does not make their work 
appropriate for use in the courtroom. The rules of evidence do not allow witnesses to 
vouch for or offer opinions on the credibility of others, and the work of a forensic 
interviewer, by its very nature, seeks to ascertain whether abuse occurred at all, i.e., 
whether the victim is telling the truth, and to identify the source of the abuse. Part of 
the RATAC method, which is not without its critics, involves evaluating whether the 
victim understands the importance of telling the truth and whether the victim has told 
the truth, as well as the forensic interviewer's judgment in determining what actually 
transpired. For example, an interviewer's statement that there is a “compelling finding” 
of physical abuse relies not just on objective evidence such as the presence of injuries, 
but on the statements of the victim and the interviewer's subjective belief as to the 
victim's believability. However, an interviewer's expectations or bias, the 
suggestiveness of the interviewer's questions, and the interviewer's examination of 
possible alternative explanations for any concerns, are all factors that can influence the 
interviewer's conclusions in this regard. Such subjects, while undoubtedly important in 
the investigative process, are not appropriate in a court of law when they run afoul of 
evidentiary rules and a defendant's constitutional rights.” 
 



State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013).  

Because the admissibility of forensic interviews and the 
testimony based thereon at trial has been the subject of several 
recent appeals, we believe it would be helpful to set forth, by 
way of example, the kinds of statements that a forensic 
interviewer should avoid at trial: 

• that the child was told to be truthful; 
• a direct opinion as to a child's veracity or tendency to tell the truth; 
• any statement that indirectly vouches for the child's believability, 
such as stating the interviewer has made a “compelling finding” of 
abuse; 
• any statement to indicate to a jury that the interviewer believes the 
child's allegations in the current matter; or 
• an opinion that the child's behavior indicated the child was telling 
the truth. 

 



State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013).  

“A forensic interviewer, however, may properly testify 
regarding the following: 
  

• the time, date, and circumstances of the interview; 
• any personal observations regarding the child's behavior or 
demeanor; or 
• a statement as to events that occurred within the personal 
knowledge of the interviewer.  

 
These lists are not intended to be exclusive, since the 
testimony will of necessity vary in each trial, but this may 
serve as a general guideline for the use of this and other similar 
testimony by forensic interviewers.” 
 



Delayed Reporting 

Ronald C. Summit, “The Child Sexual Abuse 
Accommodation Syndrome,” Child Abuse and 
Neglect Journal, 1983 



Challenging Delayed Reporting 

First, Dr. Summit published an article in 1992, 
entitled “Abuse of the Child Sexual Abuse 
Accommodation Syndrome” that explained how 
his theory was being improperly used in 
courtrooms.   
 



Challenging Delayed Reporting 
Second, the CSAAS has not been validated by scientific research: 
 

London et. al., “Disclosure of Child Sexual Abuse:  What Does the 
Research Tell Us About the Ways Children Tell?” 2005. 
 
London et. al., “Review of Contemporary Literature on How Children 
Report Sexual Abuse to Others:  Findings, Methodological Issues, and 
Implications for Forensic Interviews,” 2008.   
 

These documents point out that some of the forensic interviewing 
testimony does not require expert opinion while other types of the 
testimony are the subject of expert opinion but the “science” has not 
been validated.  
 
Watson v. Ford Motor Company.  
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